Energy & Natural Resources

aaaaaaa Mckenna - Simmons & Simmons LLP - Clifford Cha




The New Playground for Electricity & Petroleum in Turkey

By Serra Basoglu Giirkaynak & Ozan Karaduman

urkey has been very active in terms of

legislative changes relating to its en-

ergy market in the first half of 2013. A

new law regulating the Turkish electric-

ity market (“new EML’) was enacted in
March, followed by the long-awaited new Petro-
leum Law (the “NPL’) in May.

This legislative activity is a part of Turkey’s efforts
to improve its energy regulations and to attract
more investors in its energy markets. This article
explains the most important aspects of the new
EML and the NPL.

The New EML

The new EML repeals the Electricity Market Law
of March 03, 2001 (the “previous EML”). The pre-
vious EML was in itself a reform, as it was the start
of the liberalisation process of the Turkish elec-
tricity market. However, 12 years later, the previ-
ous EML clearly failed to respond to the various
issues that arose along this liberalisation process.
The new EML aims to fill in the gaps of its pre-
decessor and introduces many changes in this re-
gard. Below are some of the highlights of the new
legislation:

Energy Markets Operating Corporation
(“EPIAS”)

The new law introduces a new corporation, EPIAS,
in order to conduct market operations in a more
effective way, and this will start on 30 Septem-
ber, 2013 and the marketplace welcomed this as
a step forward for the liberalisation of the market.
EPIAS will establish a stock exchange where elec-
tricity will be bought and sold and this will enable
producers to determine a reference price and fore-
cast prices for the longer term. The market also
expects EPIAS to pave the way for a derivatives
market based on the underlying power purchase
contracts. However, it is still not clear how EPIAS
will operate and what its shareholding structure
will be. According to the new EML, a maximum
15% of the EPIAS shares can be held directly or
indirectly by public institutions or companies

28 - Expert Guide : Energy & Natural Resources 2013

with public capital, excluding the Istanbul Stock
Exchange. This can be increased to a 30% by the
Cabinet and the government may choose to estab-
lish a 30:70 structure held by the Turkish Electric-
ity Transmission Company and Stock Exchange.
However, the private sector believes that at least
40% of the shareholding should be owned by the
market to ensure that EPIAS operates indepen-
dently and responds to the needs of the investors.

Pre-License

Another novelty of the new EML is the “pre-li-
cense” mechanism; a two tier system established
to facilitate all administrative and bureaucratic
requirements. The previous EML required the is-
suance of the generation license by the Electricity
Market Regulatory Authority (“EMRA”), in order
to make certain other applications, ultimately de-
laying the process for generator companies to be-
come operational. The pre-license procedure aims
to solve this problem so when a company applies
for a license, it will first be granted a pre-license
with a maximum period of 24 months. With
this pre-license, the company will have the right
to make applications for various administrative
permits, licenses and related documents as well
as to acquire property rights and usage rights on
the land plot where the facility will be built. If the
necessary permits cannot be obtained over a pe-
riod of 24 months, or the obligations specified by
the EMRA cannot be fulfilled, the applicant will
not be granted an electricity generation license.

Contest

An important change for the renewable energy
sector is related to the contest principle when
there is more than one application for the same
area in the wind and solar energy licensing pro-
cess. Under the new EML, the applicant who of-
fers the highest contribution per kWh for a period
of 20 years will win the contest as opposed to the
previous system where the winner was the appli-
cant who accepted the lowest price for the electric-
ity it generated. The EML aims to grant licenses to
the applicants who can make a serious investment.

Unlicensed Power Generation

One of the most welcome amendments in the new
EML relates to unlicensed power generation. Un-
der the previous EML, power plants using renew-
able energy resources with a maximum capacity
of 500 kilowatts could generate electricity without
obtaining a license. The maximum limit was con-
stantly criticised for being extremely low. The new
EML responded to the feedback from the mar-
ket and increased the maximum capacity to one
megawatt.

The new EML also introduced a new provision
concerning unlicensed power generation. Re-
gardless of capacity, if a power plant generating
electricity from renewable energy resources is iso-
lated from the transmission and distribution grid,
it will be exempt from the requirement of obtain-
ing a production license.

The NPL

The NPL replaced the former Petroleum Law
(“FPL”) which dated back to 1954. The FPL was a
liberal and progressive legislation for that period
in Turkey which led a nationalistic and conserva-
tive economic policy. Much has changed since
then and Turkey has become a liberal state mak-
ing efforts to apply the principles of the free mar-
ket system. The petroleum explorations have also
shown that Turkey has good potential of oil and
gas both offshore and onshore. However, the in-

vestment required to fund exploration and to es-
tablish wells in the research areas created a need
to attract private investment as the FPL was not
investor-friendly enough to attract the required
investment. The government therefore drafted the
NPL to improve the regulations and to encourage
investment in exploration and operation activities.
Below is a brief summary of some of the highlights
of the NPL:

- Turkish land, which was formerly divided into
18 petroleum regions, is divided into two sections:
onshore and off-shore.

- A “search permit” allowing the companies to col-
lect hydrocarbon data on the allocated fields is in-
troduced. The General Directorate of Petroleum
Affairs will keep the information obtained con-
fidential for eight years. Although not explicitly
stated by the NPL, the reasoning of the NPL shows
that the intent is to enable the sale of the collected
hydrocarbon data in Turkey or abroad.

- The term of the exploration license for onshore
is increased from four years to five years with a
possibility to extend to nine years. For off-shore,
this period eight years with a possibility to extend
to 14 years.

- Unlike the FPL, under the NPL, the companies
applying for the exploration license are obliged to
provide a guarantee in the amount of 2% of the
investment for onshore and 1% for off-shore. This
was introduced to provide the licenses only to
those who are serious about making the necessary
investment.

- Unlike the FPL where the state share to be paid
by the oil manufacturer was calculated based on
the wellhead prices, under the NPL it is calculated
based on the local crude oil market price.
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- It is not possible to apply for a new exploration
license until 11 June, 2014.

These legislative changes were timely, if not late and
were welcomed by investors. The government is
likely to introduce further decrees and communi-
qués to detail the application of these amendments
and continue to further liberalise the energy market
to meet its 2023 progress goals.
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