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lectual Property Code (the IP
Code) numbered 6769. This came
into force on January 102017.

—" urkey has welcomed the new Intel-

One of the major changes in the new IP
Code is an explicit provision in Article
155 preventing later dated IP registra-
tions being submitted as a defence in in-
fringement actions.

Before the IP Code, there was established
case law from the Court of Appeals stat-
ing that use of a registered IP right could
not be prevented until the invalidation of
the right was obtained. This case law re-
sulted in de facto immunity for infringers
allowing them to safely continue their in-
fringements. In particular, the design reg-
istration system (which is rather quick as
there was no ex-officio examination) was
severely abused by infringers, and they
obtained design registrations for the in-
fringing packaging or infringing prod-
ucts. These registrations allowed them to
safely use the infringing items until the
end of the invalidation proceedings (at
the minimum between one and two

years).

As a result of the difficulties posed by
case law for an effective fight against in-
fringers, Article 155 of the IP Code has
been welcomed.

So far, the courts have been hesitant
when it comes to decisions, particularly
in matters concerning prehminary in-
junction (P1) requests in infringement
actions where the defendant holds a reg-
istered IP right. Interpretation of this Ar-
ticle by first instance courts has been
rather strict for PI requests, and they have
been rejected simply due to the need for
an examination on the merits of the file
which has resulted in continued use by
infringers even in obvious cases of bad
faith registrations. Recently the Bakirkoy

IP Court refused a PI request on the
same ground, and this was appealed be-
fore the district court. The district court,
by clearly referring to Article 155 of the
IP Code, revoked the decision of the first
instance court and rendered a PI order
where the defendant was clearly actingin
bad faith. We believe that this decision
will guide first instance courts on the in-
terpretation of the Article when it comes
to PI requests and will allow trade mark
owners to protect their trade marks
against infringers by obtaininga P order,
even when a registered IP right exists.

Nevertheless, there will need to be a bal-
ance in the implementation of the regu-
lation since the change introduced into
the new IP Code rule also means that the
risk of an infringement claim exists for
trade marks which were registered in

good faith.
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